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Practice Profile

Family, entertainment attorney
marks 20 years of ‘Due Process’

When he graduated law sehool, Birmingham aftorney Henry Baskin

BASKIN: Prides himself
on sharing legal expertise
with clients, public

hung out o shingle in downtown De

DOLAN MEDIA
COMPAMNY

troit, hoping to earn fame and for-
tune in the home of Motown.

But the [uxe [ife proved io be
more elusive than he'd thought
So, to make ende meet in those
lean, early years, Boskin tought
high school chemistry pari-fime
and clerked for a federal judge

“The rewards are not as great
indtially, but if you are a solo prac-
litioner, you gre free fo do what
you wand, in whatever area of law
you would like to proctics,” Baekin
recalled. “It's quite a bit different
than what people ordinarily do.”

Aw it tprned out, if was quite a
it different and far from ordingry
indeed.

Through a set of highly unusual
circumsfgnces, Baskin met Mar-
vin Gaye, Smokey Robinson and
The Temptations. [nstantly, the en-
tertainment laic bug bit

I spent 10 years of my life in
recording studios listening to my
peaple, " Bawkin told Lawyers Wekly
“You have fo be thers to know what
you are tolking about. You have to be
ifi the rodio stgtions and in the tele-
zision atadions — ane side oF the otk
er of the camera — fo understand the
ingdegtry. It's so niche-y.”
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Little-known rule yields $47K
in offer of judgment sanctions

Verdicts &
Settlements Plus

Can & FIF claimant who wen &
35,000 verdiet recover 47,000
in sanctions, even though she
never made a counteroffer to her

| insurance carrier's 15,000 offer

of judgment?

An order by an Oakland Coun-
ty Clrouit judge indicates the an-
Ewer is “yea,"”

Bingham Farms attorney
David L. Maffitt, who represents
the plaintiff, said the key to win-
ning such a ruling was i
the ins and cuts of the 42-day
rule of MCR 2.405, which 3
parties to lability for the other
side’s attorney fees and costs if
their offer of judgment — which
is made within 42 days of trial —
is repected and fails to surpass
the verdiet.

“This whole MCR 2.405 thing is
a trap for the unwary,” he de-
clared. "It not unasual to see of-
fer of judgment sanctions, bat
when [ mentionsd the 42-day rule
to my colleagues, they all looked
at me blank]y."

-Moffitt elaborated on what the
rule means, explaining that =if
you make an offer of judgment
within 42 days of trial and the

other side doesn’t respond with a
counteroffer, then you — the of
feror — are subject to sanctions if
yois den't beat the verdiet.”

In this case, that meant the
verdict needed to be less than
§15,000.

D L. MoFFITT: Practitioners need to be on gunard for the

42-day rule of MCR 2.405

However, keeping everything
else the same, if the nﬂ'nrnfjudg—
ment was made more than 42
duys before trial, then the offeror

would be in the clear, he noted.
Moffitt pointed out the only
other prerequisite for Inveking
sanctions under the 42-day rule
was that the case evaluation
award be non-unanimous, & re- |
guirement that applies to all offer

of judgment saretions under the
eourt rule. |
Moreover, the plaintiffs attor-
Lantioued on zage 27

Ofter of jJudgment sanctions sur
42-day rule of MCR 2.405

i an olfler i rejected and the verdict “is mone favorabile 1o the offeres than the .., aifer, the
afferar must pay 1 the offeree the offeres’s sctual cosms incurred in the prosecution o da-
ferde of the action.” plus “a ressonable attorney fes fer services necessted by the failure
to stipulate 1o the entry of judgment” 15 loag as the offeres has not made a counterafie: snd
the offer of judgment waa made within 42 dup of erial,

Lotinund FTor page T

ney explained it was this non-unanimity

factor that distinguished affer of judg-

ment sanctions from regular case evalua-

tion sanctions under MCR 2 400
“Il & case evaluation is non-unanimous,

it doesn't provide the sanction trigger that

8 unanimous evaluation would,” he stat-

ed. “There's no sanction trigger against oi-

ther side if it's non-unanimous,”

According to Moffitt, the important
points for both plaintiffs’ and defense at-
tarneys to remember about sanctions un-
der the 42-day rule are:

* there must have been a non-unanimeus
case evaluation award;

# the offer of judgment must have been
made during the 42 days before trial
started,

* the offeree must avoid making &
ocounteroffer; and

* the werdict must “sxcend” the amount
affered.

Counsel for the defense could not be
reached for comment.

A Verdicts & Settlements Repart of the
case, Durham v Bristol West [nsurnnce
Company, can be found on page § of this
issue, and on our website, www.mi-
Inwyersweekly.com.

Offer of judgment

Bofore being involved in a car accident
in September 2003, plaintiff Darlene
Durham had suffered for years from low-
er back pain and had even undergons a
lumbar laminectomy.

Aftor the accident, she experienced ad-
ditsonal lower back pain and, ultimately,
underwent a cervical laminoctomy.

Because her insurance carrier, defen-
dant Bristol West Insurance Company, re-
fused to pay personal injury protection
(PIP) benefits — claiming that all post-ac-
cident treatment related to her pre-exist-
ing back injuries — the plaintiff swed for
reimbursement of her trestment costa.

Aftor the case was evaluated at £15 000
in a non-unanimous award, the defendant
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made an offer of judgment in the same
amount on Jan. 27, 2008,

However, by filing no counteraffer or
written rejection by Feb. 17, 2008, the
plaintifl effectively rejected the defen-
dant's offer.

As such, the case procesded to trial in
early March 2005 and concluded on
March 14, 2005, with the jury returning &
verdict for the plaintiff in the amount of
$38,000, excluding attorney fees and
costs,

Pursuant to the 42-day rule of MCR
2,405, the plaintiff succeasfully moved for
offer of judgment sanctions against the
defendant, seeking attorney fees and costs
incurred from the date the offer of judg-
ment was rejected through the present.

Al in evidentiary hearing to determine
the amount, the plaintiffs evidence es-
tablished the defendant owed $46,974 in
sanctions — $33,850 in attorney fees and
§13,024 in expert witness-related costs

The irial court concluded the plaintiff
had “submitted ample evidence in sup-
port of the claim for attorney fees™ and
“was entithed to recover the fees sought.”

Nevertheless, the parties resclved the
matter on June 2, 2005 when the plaintiff,
in return for $75,000, released the defen-
dant from all PIP claims arising from her
car accident in September 2004

Responding to offer
Aceording to subsection (DK2) of MCR
2,405, one of the critical ingradients for an
offerss pursuing sanctions under the 42.
day rule is the offeres having made no
eounteroifer to the offer of judgment,

Moffitt said refraining from making a
counteraffer was the cornerstone of his
BLratagy.

“l had realized that [the offer of judg-
ment] had been made within the 42 days,”
he recounted. “Therefore, it wke unnecss-
sary to respond to have the advantages of
the rule eut in oor faver,”

Moreover, he suggested the common-
sense rule of thumb for offerecs in a 42-
day rule situation bears repeating.

“If somwone makes an offer of judgment
that you feel effectively sets a problemat-
ic hurdle for them, one does not reply if
you're within the 42 days,” he urgesd

Additionally, Moffitt explained that
even if he had wanted to make a eoun-
teroffer, the machinations for doing so
highlight precisely why affers of judgment.
and countercffers are so problematic.

“They're & useful weapon in & litiga-
tor’s armory, but theéy require careful
analysis and close caleulation to avoid
backfiring,” he obsarved, “Its difficult to
calculate your postwerdict position and
determine vour offer of judgment strategy
aceordingly.”

Fees and costs

Moffitt noted the primary roadblock the
defenso used to challenge his sanetions
mation was to argue that the plaintiff in-
tended all along to proceed to trial and,
thus, the fees and costa requested would
harve been incurred regardless of the plain:
tifl"s rejection of the offer of judgment.

The plaintiffs lawyer recalled the de-
fense relied on the language of MCR
2,405 itself, which provided that sance
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17% days with & condition relevant to
the established misconduct
Respondent filed a timaly netitinn e

pass jury verdict

Uons included both costs and “a reason-
able attorney fee for services nocessitated
by the failure to stipulate to the entry of
judgment.”

In response, Maffitt presented evidence
to the court detailing not only the servic.
&8 that he and various experts had pro-
vided the plaintill — subsequent to the
plaintifls rejection of the offer of judg-
mamt on Feb. 17, 2005 — but also the fees
and costs associated with the same.

As for what was necessary and what
wadr't, he explained that if the defendant's
affer had “more realistically reflectsd the
compiled benefite and the likely costs, tri-
al might not have been necessary.”

Making the offer

Laoking at things from the other side,
Moffitt — whose client was the offeree in
this case — said there are many factors to
cansider before arriving at an amount for
the offer of judgment

He advised that, although some peaple
base offer of judgment numbers on the
amount of first-party benefits owed, practi-
tioners should take the longer view because
first-party benefits i3 only one consideration

“Omne has to also take into account what
the opposing side's trinl costs will be be-
cause, if & verdict is entered, that esuld
substantinlly increase the number,” Mof-
fitt cautioned

Moreover, he added that in PIP cases
like this, there are n slew of figures to fac-
tor in

For example, Mofflit tlcked off the
amount of benefits due, medical bills,
milenge, prescriplion costs, interest and
the other side’s costs,

He stressed that, not anly must the af-
ferar think about the other side's attorney
fees under MCH 2,405, but also statutary
attormey fees under the No-Fault Act —
which ware not at issue in this case

“If any benefits are found to be overdue,
interest is assesaed and that tTiEEers no-
fnult attormey fees,” Moffitt stated,

— By Tobn C. Ber:
todd berg@mi. lawrersweekly.com
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abandoned their representation; fatled to
refund unearned fees; and failed to an-
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